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United States Code. In addition to es-
tablishing temporary emergency stand-
ards of eligibility, the Secretary shall
provide for emergency allotments to
eligible households to replace food de-
stroyed in a disaster. Such emergency
allotments would be equal to the value
of the food actually lost in such dis-
aster but not greater than the applica-
ble maximum monthly allotment for
the household size. The Secretary may
also approve alternate methods for
issuing food stamp benefits during a
disaster when reliance on Electronic
Benefits Transfer (EBT) systems is im-
practicable.

[Amdt. 192, 46 FR 8922, Jan. 27, 1981, as
amended by Amdt. 338, 56 FR 63617, Dec. 4,
1991; Amdt. 397, 70 FR 72354, Dec. 5, 2005]
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§281.1 General purpose and scope.

(a) These regulations govern the op-
eration of the Food Stamp Program on
Indian reservations either separately
or concurrently with the Food distribu-
tion program. In order to assure that
the Food Stamp Program is responsive
to the needs of Indians on reservations,
State agencies are required to consult
with Indian tribal organizations about
the implementation and operation of
the Food Stamp Program on reserva-
tions. Also, under certain specified con-
ditions Indian tribal organizations on
reservations can administer the Food
Stamp Program. The Act authorizes
the Secretary to pay such amounts for
administrative costs as are determined
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to be necessary for the effective oper-
ation of the Food Stamp Program on
Indian reservations.

(b) The operation of the Food Stamp
Program on Indian reservations is gov-
erned by all of the terms and condi-
tions set forth in the Food Stamp Act
of 1977 as amended and the regulations
of this chapter.

(c) Additionally, under no cir-
cumstances shall any household par-
ticipate simultaneously in the Food
Stamp Program and the Food Distribu-
tion Program. Policy governing this
prohibition is found in §283.7(e).

§281.2 Administration.

(a) Qualification. (1) The appropriate
ITO of an established Indian reserva-
tion will qualify for participation
under the provisions of this part, when
that ITO files an application which
demonstrates the status of an area as
an established reservation, unless FNS
determines that such area(s) does not
qualify as a reservation, as that term
is defined in these regulations. For pur-
poses of this part, established reserva-
tion means the geographically defined
area(s) currently recognized and estab-
lished by Federal or State treaty or by
Federal statute whereby such geo-
graphically defined area(s) is set aside
for the use of Indians. Where such es-
tablished areas exist, the appropriate
ITO is presumed to exercise govern-
mental jurisdiction, unless otherwise
determined by FNS:

(2) The appropriate ITO for other
areas, in order to qualify as reserva-
tions for the provisions of this part,
must show to FNS:

(i) That the ITO exercises govern-
mental jurisdiction over a geographic
area(s) which enjoys legal recognition
from the Federal or a State govern-
ment and is set aside for the use of In-
dians.

(ii) A clear and precise description of
the boundaries of such geographic
area(s).

(3) Otherwise qualified areas for
which the responsible ITO has re-
quested operation of the Food Distribu-
tion Program alone in accordance with
§283.4, rather than concurrent oper-
ation with the Food Stamp Program,
shall be exempt from the requirements
of this part, and shall not be considered
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food stamp areas for any other pur-
poses of this subchapter. Indian tribal
households (households in which at
least one adult member is recognized
by the appropriate ITO as a tribal
member) resident in these areas shall
be ineligible for food stamp benefits.
However, non-Indian tribal households
resident in these areas may apply and
be certified for food stamps at the
State agency’s certification office
which would otherwise service the
area. Otherwise qualified areas for
which the responsible ITO has re-
quested operation of the food distribu-
tion Program concurrently with the
Food Stamp Program or areas within
the reservation where FNS has deter-
mined that concurrent operation is
necessary in accordance with
§283.3(b)(2) shall be subject to all re-
quirements of this part and subchapter.

(b) State plan. In addition to the pub-
lic comment requirements in §272.2,
the State agency shall submit for com-
ment its service plans, and all other
portions of the State plan that directly
pertains to the operation of the Pro-
gram for residents on the reservation
to the responsible ITO for reservations
that qualify under paragraph (a) of this
section. The ITO shall have 30 days to
provide comments in writing to the
State agency. The State agency shall,
if appropriate and to the extent prac-
ticable, incorporate into its plans any
suggestions made by the ITO. Addition-
ally, the State agency shall administer
the Food Stamp Program in a manner
that is responsive to the needs of the
Indians on the reservation, as deter-
mined by ongoing consultation with
the ITO and by other means, regarding
such areas of program operation as
project area designation, operating
procedures, locations and hours of cer-
tification and issuance, staffing and
corrective action plans. The State
agency shall maintain records of con-
sultations on State plans and ongoing
consultations held with ITO’s for re-
view by FNS. FNS shall study these
records as part of reviews in accord
with §281.3 and Management Evalua-
tion Reviews of the State agency.

(c) Project area designation. (1) An In-
dian reservation shall be designated as
a separate project area or areas for the
purpose of improving the accessibility

§281.2

of program services to Indians on the
reservation unless:

(i) The State agency demonstrates to
FNS that the size or population of the
reservation does not warrant such des-
ignation;

(ii) The State agency demonstrates
to FNS that the tribe can be ade-
quately served by the existing or a
planned project area because of the lo-
cation of certification and issuance of-
fices;

(iii) The State agency demonstrates
to FNS that such designation would re-
duce the availability of certification
and issuance offices; or

(iv) The State agency otherwise dem-
onstrates to FNS that such designation
would impair its Statewide administra-
tion of the Program.

(2) In the case where the Indian res-
ervation boundaries cross State lines,
the ITO and the appropriate State
agencies may jointly request FNS ap-
proval that a single State agency ad-
minister the Food Stamp Program on
all or part of the Indian reservation. A
single agency of the State government
would have to administer the Program
under the same terms and conditions
applied to all other political subdivi-
sions within its jurisdiction. An ITO
designated as a State agency pursuant
to §281.4(d) would have to administer
the Program under the same terms and
conditions on all areas of the reserva-
tion.

(d) Contracts with an Indian tribal or-
ganization. The State agency may con-
tract program functions to an ITO.
These functions include, but are not
limited to, outreach, preparation of bi-
lingual materials on issuance. The
State agency may also use the ITO in
prescreening, translations, interpretive
services and other mnoncertification
functions. The State agency shall not
contract responsibility for certifi-
cation activities such as interviews or
eligibility determinations. In all cases,
the State agency shall retain full re-
sponsibility for program administra-
tion.

[44 FR 35925, June 19, 1979, as amended by
Amdt. 207, 47 FR 52338, Nov. 19, 1982]
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§281.3 Determination of failure.

(a) Request for determination of State
government agency failure. FNS shall ex-
amine State agency adminstration of
the Food Stamp Program on all or part
of a reservation when requested by the
ITO, the State agency or at FNS’ dis-
cretion. When FNS determines that a
deficiency in a State agency operation
of the Food Stamp Program on all or
part of an Indian reservation may be
serious enough to warrant a review,
FNS shall advise the State agency and
the ITO in writing of the alleged defi-
ciencies and of its plans to conduct the
review and document deficiencies, if
any are found. Subsequent to October
1, 1979 FNS shall complete these re-
views within 90 days from receipt of an
ITO’s or State agency’s request except
under unusual circumstances such as
the receipt of a large number of simul-
taneous requests.

(b) Review—(1) Content of the review
for State agency performance. The review
shall be designed to determine whether
or not the State agency is properly ad-
ministering the Food Stamp Program
on a specific reservation. When an
agency of State government is admin-
istering the Program on a reservation,
FNS shall as a part of the review con-
sult with the ITO about the operation
of the Program on the reservation. The
review should, depending on the nature
of the complaint, include but not be
limited to, an analysis of some or all of
the following data:

(i) The records of State agency con-
sultation with the ITO required under
§281.2(a);

(ii) The estimated percentage of all
eligible Indians on the reservation who
are participating the Program;

(iii) The nature and extent of viola-
tions, if any, of the 30-day and other
processing standards for Indians;

(iv) The percentage of errors made in
determining eligibility and/or the
amount of benefits overissued or
underissued;

(v) Compliance with standards for lo-
cation and hours of certification and
issuance offices as required in §272.5;

(vi) Compliance with bilingual re-
quirements of this regulation, where
appropriate;

(vii) Compliance with nondiscrimina-
tion requirements of this regulation;
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(viii) Compliance with other signifi-
cant program requirements;

(ix) Comparison with services pro-
vided in all other areas of the State;
and

(x) Any other relevant information
that becomes available during the
course of reviews including informa-
tion received through contacts with
the Indian tribe.

(2) Finding of no or of minor defi-
ciencies. If after the review FNS deter-
mines either that deficiencies do not
exist or that only minor deficiencies
exist, FNS shall issue a report docu-
menting its findings to both the State
agency and the ITO and shall work
closely with the State agency to
achieve corrective action.

(c) Formal warning. After the review
is completed, if FNS determines that
major deficiencies exist, a formal
warning shall be issued to the State,
with a copy to the ITO. At a minimum,
such warning shall indicate the State
agency deficiencies and shall detail the
basis upon which deficiencies were de-
termined. The State shall have 30 days
to respond with evidence that it is in
compliance or to submit a corrective
action proposal under part 276. If satis-
factory compliance is achieved by the
State agency on deficiencies cited in a
formal warning, FNS shall notify the
State, with a copy to the ITO, that the
warning for those deficiences is satis-
fied.

(d) Determination of failure and sanc-
tions. If at any time after the formal
warning period, or during or after the
corrective action period, FNS deter-
mines that major deficiencies still
exist which the State agency has not
satisfactorily addressed or is not satis-
factorily addressing, FNS shall deter-
mine State failure and may impose ap-
propriate Federal sanctions on the
State agency as specified in part 276.

(e) ITO operations. If FNS has deter-
mined State failure and FNS has also
determined that the ITO is capable of
administering a Food Stamp Program
in accordance with the terms and re-
quirements for participating State
agencies as established in the Act and
regulations, then the ITO shall assume
adminstration of the Food Stamp Pro-
gram on the reservation. The State
agency shall continue to administer
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the Food Stamp Program on the res-
ervation until an effective termination
and transition arrangement has been
completed in accordance with §281.8.

§281.4 Determining Indian tribal orga-
nization capability.

(a) Determining capability of ITO. If
the ITO wishes to administer its own
Food Stamp Program on the reserva-
tion FNS shall determine the ITO’s po-
tential capability for administering
the Food Stamp Program in accord-
ance with the criteria listed in
§281.4(b). FNS shall begin to evaluate
the ITO’s capability for all aspects of
Food Stamp Program administration,
allowing for fulfillment of that poten-
tial through necessary training and
technical assistance, not later than the
date of the issuance of the formal
warning to the State agency.

(b) ITO responsibility. (1) The ITO
must satisfy FNS that it is capable (if
provided with any needed training and
technical assistance) of administering
the Food Stamp Program effectively
and efficiently, and of complying with
all provisions of the Food Stamp Act of
1977, as amended, and the regulations
of this chapter, including provisions
governing quality control procedures,
fraud determinations, and establish-
ment and collection of claims for both
Indian and any non-Indian partici-
pants. The ITO shall provide FNS with
the following information:

(1) Operation of government programs.
The ITO shall provide FNS a list of all
government programs that the ITO ad-
ministers and has recently adminis-
tered. FNS may ask the ITO to provide
the names of appropriate officials of
the government organizations having
jurisdiction over these programs soO
FNS can obtain all relevant audits,
GAO reports, program evaluations and
any other documents pertaining to the
effectiveness and efficiency of tribal
administration of these programs. The
ITO shall also provide FNS a list of its
recent contractual responsibilities, if
any, for the Food Stamp Program
under §281.2(b).

(ii) Fiscal capabilities. The ITO shall
provide FNS documentation of its
bookeeping and accounting procedures,
including procedures in use for fiscal
accountability under part 277 and for

§281.4

other government programs that the
ITO administers.

(iii) Projected certification and issuance
facilities. The ITO shall provide FNS
with a description of the location of
projected certification and issuance fa-
cilities.

(iv) Fraud hearings and claims. The
ITO shall provide FNS with a descrip-
tion of how it will pursue fraud hear-
ings and claims against Indian and
non-Indian participants.

(v) Staffing. The ITO shall provide
FNS with sufficient information to de-
termine that personnel who will be
used in the certification process will be
employed under standards equivalent
to current standards for a Merit Sys-
tem of Personnel Administration or
any standards later prescribed by the
Office of Personnel Management under
section 208 of the Intergovernmental
Personnel Act of 1970.

(vi) Civil rights assurance. The ITO
shall provide FNS an assurance that
the ITO shall comply with Title VI of
the Civil Rights Act of 1964 (Pub. L. 88—
352), the Age Discrimination Act of 1975
(Pub. L. 94-135), the Rehabilitation Act
of 1973 (Pub. L. 99-112), section 504), and
section 11(c) of the Food Stamp Act of
1977 and all pertinent regulations or di-
rectives to the effect that no person in
the United States shall, on the grounds
of sex, race, color, age, political belief,
religion, handicap, or national origin,
be denied benefits or otherwise be sub-
ject to discrimination under the Food
Stamp Program. Where appropriate,
FNS shall consider the adequacy of
measures taken by the ITO to ensure
that there shall be no discrimination.

(2) Prior to the determination of ITO
capability, FNS shall consult with
other sources such as the Bureau of In-
dian Affairs (BIA) to obtain any infor-
mation relevant to the capability de-
termination.

(3) If it is determined by FNS, after
consultation with other sources such
as the BIA, that the ITO is not capable
of operating an efficient and effective
Food Stamp Program, the agency of
the State government shall continue to
operate the Program on the reserva-
tion in accordance with §281.3.

(¢c) Training and technical assistance.
Upon determining that the State agen-
cy has failed to properly administer
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the Food Stamp Program and that the
ITO is potentially capable of operating
an effective and efficient Food Stamp
Program, FNS shall determine, based
on information provided by the ITO
and other sources such as BIA, the
training and technical assistance
which is necessary to assure efficient
and effective program administration.
FNS will assure that appropriate train-
ing and technical assistance is provided
as expeditiously as possible prior to the
ITO’s assumption of the administration
of the Food Stamp Program.

(d) Assumption of duties. When FNS is
satisfied that the ITO has successfully
completed (c) of this section, FNS shall
designate the ITO as a State agency,
contingent on the following:

(1) State plans. The ITO shall prepare
and submit to FNS a Plan of Operation
as provided in §272.2. In completing the
Plan of Operation the ITO shall affirm
that it will comply with the Civil
Rights assurances detailed in (b)(1)(vi)
of this section.

(2) Proposed budget. As part of the
Plan of Operation, the ITO shall annu-
ally submit to FNS a proposed state-
ment which shall provide a summary of
program information and amounts
budgeted to carry out the various pro-
gram functions. This information shall
be submitted to FNS for approval prior
to the commitment of any Federal
funds for administrative costs for that
year. FNS shall provide the ITO any
technical assistance which is necessary
to prepare this information.

(3) Termination and transition arrange-
ment. An effective termination and
transition arrangement shall be estab-
lished as required in §281.8.

§281.5 Responsibilities of an Indian
tribal organization designated as
State agency.

An ITO administering the Food
Stamp Program on a reservation shall
adhere to the Food Stamp Act of 1977,
all subsequent amendments, and all
regulations issued pursuant to that law
in the same manner as any other State
agency. The ITO may contract certain
administrative functions to private or-
ganizations as provided in parts 274 and
277. The ITO may not, however, con-
tract responsibility for certification
activities such as interviews or eligi-
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bility determinations. The ITO shall
retain full responsibility for program
administration.

§281.6 Liabilities and sanctions.

An ITO administering the Food
Stamp Program on a reservation is
subject to the same liabilities and Fed-
eral sanctions as is any other State
agency. FNS shall monitor administra-
tion of the Program and conduct re-
views through the Performance Report-
ing System described in part 275. When
necessary, warning procedures and
other Federal sanctions prescribed in
part 276 will be implemented.

§281.7 Indian tribal organization fail-
ure.

When Performance Reporting System
reviews indicate that continuing defi-
ciencies exist and corrective action
proposals (including training and tech-
nical assistance to overcome these de-
ficiencies), and/or appropriate sanc-
tions have not, in the opinion of FNS,
resulted in a sufficient degree of im-
provement, FNS will conduct a review
to determine if the ITO has failed to
properly administer the Food Stamp
Program. FNS shall examine the rel-
evant factors specified in §281.3(b)(1)
and shall follow the notification and
determination procedures set forth in
§281.3 (¢) and (d). If ITO failure is deter-
mined, FNS shall require the appro-
priate agency of the State government
to resume administration of the Pro-
gram on the reservation in accordance
with an approved termination and
transition arrangement.

§281.8 Transfer of program adminis-
tration.

The transfer of program administra-
tion from an agency of the State gov-
ernment to an ITO pursuant to a deter-
mination of failure as provided for in
§281.3, or from an ITO to an agency of
the State government pursuant to
§281.7, shall be contingent on the estab-
lishment of an effective termination
and transition arrangement and an ap-
proved Plan of Operation from the
State agency assuming program ad-
ministration. Grant closeout proce-
dures shall be followed in accordance
with part 277. FNS shall approve the
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transition plan, monitor its implemen-
tation and resolve any issues which
may arise during the transition and
after the transfer of program adminis-
tration.

§281.9 Funding.

(a) Agency of State government. From
the funds available to carry out this
provision beginning July 1, 1979, FNS
may pay to each agency of State gov-
ernment administering a Food Stamp
Program on a reservation, 75 percent of
all approved administrative costs, such
as: Certification, issuance, outreach,
fair hearings and quality control, in-
curred on the reservation for residents
of the reservation and approved by
FNS to meet standards set by the 1977
Food Stamp Act. FNS may pay each
agency of State government admin-
istering a Food Stamp Program on a
reservation 75 percent of all approved
administrative costs incurred off the
reservation for activities begun after
the effective date of these regulations
that are primarily directed at pro-
viding better services for Indians on
the reservation, such as hiring an in-
terpreter or an Indian outreach work-
er, or moving a certification or
issuance center closer to a reservation.
The provisions of part 277 apply to any
funds received under this section.

(b) Indian tribal organication acting as
State agency. From the funds available
to carry out the provisions of this part
beginning October 1, 1979, FNS is au-
thorized to pay to each ITO acting as a
State agency and administering a Food
Stamp Program on a reservation 75
percent of all administrative costs ap-
proved by FNS as needed for operation
of a Food Stamp Program on a reserva-
tion. Any approval for payment of
funds in excess of 75 percent must be
based on compelling justification that
such additional amounts are necessary
for the effective operation of the Food
Stamp Program on the reservation.
The provisions of part 277 apply to any
funds received under this section.

§281.10 Appeals.

(a) Failure/capability. (1) Any State
agency or ITO may appeal the deter-
mination made by FNS on:

(i) Whether or not the reservation
definition is met;

§281.10

(ii) The failure or absence of failure
of an agency of State government to
properly administer the Food Stamp
Program;

(iii) The capability or incapability of
an ITO to administer the Food Stamp
Program;

(iv) The failure of an ITO to properly
administer the Food Stamp Program;

(v) The Federal matching percentage
level of administrative funding made
available by FNS. To prevail the State
agency must show a compelling jus-
tification that additional funding is
needed for the effective administration
of the Program on the reservation.

(2) At the time FNS advises the State
agency or ITO of its determination,
FNS shall also advise the State agency
or ITO of its right to appeal and, ex-
cept for appeals of funding determina-
tions, shall advise the State agency or
ITO of its right to request either a
meeting to present its position in per-
son or a review of the record. On ap-
peals of funding determinations, FNS
shall advise the State agency or ITO
that it may indicate if it wishes a
meeting, however, FNS need schedule a
meeting only if FNS determines a
meeting is warranted to reach a proper
adjudication of the matter. Otherwise,
FNS shall review supportive informa-
tion submitted by the State agency or
ITO in paragraph (b)(2) of this section.

(b) Procedures—(1) Time limit. Any
State agency or ITO which wants to
appeal an initial FNS determination
under paragraph (a) of this section
must notify the Administrator of FNS,
in writing within 15 days from the date
of the determination and must advise
FNS if it wishes a meeting or a review
of the record.

(2) Acknowledgment. Within five days
of receipt by the Administrator of FNS
of a request for review, FNS shall pro-
vide the State agency or ITO by cer-
tified mail, return receipt requested,
with a written acknowledgement of the
request. The acknowledgment shall in-
clude the name and address of the offi-
cial designated by the Administrator
to review the appeal. The acknowledg-
ment shall also notify the State agency
or ITO that within ten day of receipt of
the acknowledgment, the State agency
or ITO shall submit written informa-
tion in support of its position.
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(3) Scheduling a meeting. If the Admin-
istrator, FNS, grants a meeting FNS
shall advise the State agency or ITO by
certified mail, return receipt re-
quested, of the time, date and location
of the meeting at least ten days in ad-
vance of the meeting. FNS shall sched-
ule and conduct the meeting and make
a decision within 60 days of the receipt
of the information submitted in re-
sponse to paragraph (b)(2) of this sec-
tion.

(4) Review. If no meeting is con-
ducted, the official designated by the
Administrator, FNS, shall review infor-
mation presented by a State agency or
ITO which requests a review, and shall
make a final determination in writing
within 45 days of the receipt of the
State agency’s or ITO’s information
submitted in response to paragraph
(b)(2) of this section setting forth in
full the reasons for the determination.

(5) Final decision. The official’s deci-
sion after a meeting or a review shall
be final.

(c) Funding and other sanctions. Any
State agency or ITO that wishes to ap-
peal a funding determination made by
FNS other than under (a)(5) of this sec-
tion, or the application of a Federal
sanction, shall follow the Administra-
tive Review Procedures set forth in
part 276.

PART 282—DEMONSTRATION, RE-

SEARCH, AND EVALUATION
PROJECTS

Sec.

282.1 Legislative authority and notice re-
quirements.

282.2 Funding.
AUTHORITY: 7 U.S.C. 2011-2036.

SOURCE: Amdt. 134, 43 FR 54215, Nov. 21,
1978, unless otherwise noted.

§282.1 Legislative authority and no-
tice requirements.

(a) Legislative authority. Section 17 of
the Act authorizes the Secretary to
conduct demonstration, research, and
evaluation projects. In conducting such
projects, the Secretary may waive all
or part of the requirements of the Act
and implementing regulations nec-
essary to conduct such projects, except
that no project, other than a project
involving the payment of the average
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value of allotments by household size
in the form of cash to eligible house-
holds or a project conducted to test im-
proved consistency or coordination be-
tween the food stamp employment and
training program and the Job Opportu-
nities and Basic Skills program under
Title IV of the Social Security Act,
may be undertaken which would lower
or further restrict the established in-
come and resource standards or benefit
levels.

(b) Notices. At least 30 days prior to
the initiation of a demonstration
project, FNS shall publish a General
Notice in the FEDERAL REGISTER if the
demonstration project will likely have
a significant impact on the public. The
notice shall set forth the specific oper-
ational procedures and shall explain
the basis and purpose of the dem-
onstration project. If significant com-
ments are received in response to this
General Notice, the Department will
take such action as may be appropriate
prior to implementing the project. If
the operational procedures contained
in the General Notice described above
are significantly changed because of
comments, an amended General Notice
will be published in the FEDERAL REG-
ISTER at least 30 days prior to the initi-
ation of the demonstration project, ex-
cept where good cause exists sup-
porting a shorter effective date. The
explanation for the determination of
good cause will be published with the
amended General Notice. The amended
General Notice will also explain the
basis and purpose of the change.

[Amdt. 371, 61 FR 60012, Nov. 26, 1996]

§282.2 Funding.

Federal financial participation may
be made available to demonstration,
research, and evaluation projects
awarded by FNS through grants and
contracts. Funds may not be trans-
ferred from one project to another.
FNS will pay all costs incurred during
the project, up to the level established
in the grant, or in the terms and condi-
tions of the contract. FNS may grant
time extensions of the project upon ap-
proval. Funding for additional costs is
subject to existing Federal grant and
contract procedures.

[Amdt. 371, 61 FR 60012, Nov. 26, 1996]
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